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Abstract: International criminal justice continues its work 
through the establishment of hybrid or not courts to not leave 
international crimes unpunished. The situation in Kosovo and 
everything that happened was a never-ending reality for many 
years. Even as years have passed and time is a very difficult 
thing for justice we have come to see the first cases at a new 
court which is based on domestic and international law, a 
specialist court of Kosovo (Kosovo Specialist Chambers and 
Specialist Prosecutor's Office). The objective of our 
investigation is to reflect on the forms of international criminal 
justice for the defense of the fundamental values of the 
international community and for the protection of human rights. 
Tools that constitute hostilities on the stage of the community 


have as its objective the main objectives of the United Nations, 
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namely international peace and security. Therefore, we are 
directed towards an internationalized court which will have a 


very difficult task to fulfill in Ukraine. 


Keywords: International criminal justice; Specialist Prosecutor's 
Office; mixed criminal tribunals; International Criminal Court; 
situation in Kosovo; international crimes; Kosovo Specialist 


Chambers; Specialist Prosecutor's Office; peace in Ukraine. 


Introduction 

When we talk about international criminal jurisdiction we are 
referring to the general response of each state not to allow 
impunity to continue, as an international danger to every citizen. 
Furthermore, the protection of international jurisdiction as a 
common good not only for each state but also for the entire 
international community is the main objective for one of the 
important elements of the international community, namely 
international peace and security against the violation of human 
rights and core crimes against the community. In other words we 
mean every state that finds itself in danger and every person 
who under the role of the victim faces human rights violations 
without end and without protection. 

The legal and political harbinger of the Nuremberg trial opened 


the way by seeking a conciliation of fair justice, impartial in 
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terms of commitment and efficiency (Bassiouni, 2003). 

The history of international criminal justice has shown that 
through the institution of ad hoc tribunals and as apex the 
International Criminal Court affirmed their international 
presence and growth of international norms for the protection of 
human rights and victims not at a general level, but precise, 
specific, technical. 

Victims have found jurisdictional mechanisms to punish 
individuals who are responsible for international crimes, thus 
giving a strong impetus to domestic law and to the EU legislator 
to follow a more effective path of protection. The situation in 
the Balkans, in particular in Kosovo, has made justice for the 
victims of conflicts fighting not only at an international but also 
at a regional and European level. 

The struggle within the framework of the European Union is the 
path of democracy and the realization of the rule of law towards 
countries that are becoming part of a European defense and 
security construction!. 

The continuous accessions as members of the EU lead to a 
continuous confirmation of political and legal integration based 
on the area of freedom, security and justice that art.3 (2) of the 


EU Treaty requires as an expansion of its main objectives. The 


1European Commission, Communication 2022 on EU enlargement policy, 
COM(2022)528 final. https://neighbourhood-enlargement.ec.europa.eu/2022- 
communication-eu-enlargement-policy_en 
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EU, as a factor of regional cooperation based on good 
neighborliness, has given more confidence to citizens and 
institutions and above all to the exercise of international justice. 
Already since 2008, the EULEX European Union Rule of Law 
Mission in Kosovo had as its objectives the autonomy and legal 
system of Kosovo through the appointment of international 
judges who support the national justice system?. 

Kosovo independence was an international issue that contributed 
significantly to the constitution of 2014 and especially the 
Kosovo Specialist Chambers (KSC) as well as the Specialist 
Prosecutor's Office. A choice that paved the way for the 
establishment of an ad hoc tribunal with international elements. 
The ad hoc court confirmed that the role of the judge has as its 
objective the protection of human rights, thus allowing the 
mechanisms of the international community to remedy 
international crimes reaching the height with the crisis and the 
war in Ukraine. 

Perhaps the mechanisms that are carried out for Kosovo could 
also find application for Ukraine both in the phases of the 
conflict for the crimes created by the Russian army in Bucha as 
well as in the intervention of international criminal justice to 


protect numerous victims and the fundamental values of the 


2Council Joint Action 2008/124/CFSP of 4 February 2008 concerning the 
European Union Rule of Law Mission in Kosovo (EULEX Kosovo). https://eur- 
lex.europa.eu/legal-content/en/ALL/?uri=celex:32008E0124 
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international community. 

The International Criminal Court ((ICC) always finds itself in 
difficulty when faced with political issues but it has arrived at 
issuing an arrest against Putin? following the path of justice that 
condemns the crime of aggression in Ukraine (Liakopoulos, 
2020ce; Hill, 2022; Pollman, 2022) as was also proposed by the 
European Parliament. 

Within this framework, the hypothesis of creating a mixed court 
was evaluated (Cataleta, 2022) having on the one hand internal 
and international elements for the crimes committed by the 
parties to the conflict and representing on the other an effective 
tool that contributes to the protection of the essential values of 
the international community, towards a process of reconciliation 
between the Russian and Ukrainian peoples. The experience of 
the specialist court of Kosovo’, as a mixed criminal court, is part 


of the consolidation of state sovereignty in Kosovo®. 


3ICC Press Release, 17 March 2023: https://www.icc-cpi.int/news/situation- 
ukraine-icc-judges-issue-arrest-warrants-against-vladimir-vladimirovich-putin-and 

4European Parliament resolution of 19 January 2023 on the establishment of a 
court dealing with the crime of aggression against Ukraine (2022/3017(RSP)). 
https://www.europarl.europa.eu/doceo/document/TA-9-2023-0015_ EN.html 

5Kosovo Specialist Chambers (KSC) and Specialist Prosecutor’s Office. 

6CJEU, C-632/20, Spain v. Commission of 17 January 2023, 
ECLI:EU:C:2023:28, not yet published. In particular the present sentence cancels the 
distinction between third state and third country after the Spanish appeal which was 
rejected by the court because Kosovo has returned to being part of the definition as a 
third country according to the art. 35 of the regulation 2018/1971 
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The Kosovo Specialist Chambers (KSC) and the Specialist 
Prosecutor's Office. “Mixed” justice for the protection of 
human rights 

The international regime of the United Nations, the 
independence of Kosovo in 2008 and the difficult work of the 
UNMIK mission (United Nations Interim Administration 
Mission in Kosovo)’ were the result of an international 
commitment to a judicial system in Kosovo. A judicial system 
that has found a path of commitment and realization through 
national judges as opposed to hybrid courts that surpassed the 
project for the establishment of a Kosovar Court for war and 
ethnic crimes (CKCGE) which did not find a positive outcome 
in practice (Ochs, Walters, 2022). 

In 2006, another project for a special court for Kosovo aimed to 
strengthen the administration of justice and increase political 
commitment to inter-ethnic relations. This is a project that has 
encountered strong resistance and has achieved and strengthened 
the old program of the Kosovo prosecutors. A continuous 
commitment was also given by the parliamentary assembly of 


the Council of Europe in 2011 for the crimes attributable to the 


7The UNMIK mission was established according to the Res. n. 1244/1999 of the 
Security Council having as its main and final objective the management of 
humanitarian aid as well as the administration of Kosovo. It was a decision that also 
had a dual commitment to support the NATO military mission KFOR which had been 
active since 2009 immediately after Kosovar independence which attempted to 
modify its mandate from a legal point of view but with the same tasks, i.e. to promote 
security, stability and respect for human_ rights in Kosovo. 
(https://unmik.unmissions.org/) 
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Kosovar forces that occurred in the Kosovo conflict from 1999 
onwards®. The Committee on Legal Affairs and Human Rights 
gave Swiss Senator Dick Marty the relevant commitment to 
accept information through testimony. 

We are arriving at the Marty Report? which has noted that the 
representatives of the Kosovo Liberation Army (KLA) have 
perpetrated illegitimate detentions, related mistreatment, 
murders during the 1999 war that are organized on the territory 
of Albania and trafficking of crime for Serbian prisoners and 
their Albanian political opponents. In particular, the report 
noted: 


“(...) how members of the KLA were guilty of behaviors that obscured the 
image of a guerrilla force fighting for the good of its people! (...) “pragmatic 
political approach” by the international organizations present in the territory, 
although aware of the evidence of the crimes contested (...) on the 
responsibilities of the highest Kosovar political exponents, such as Hashim 
Thaci and the Drenica Group, who, strong of Western support, acted with the 
certainty of impunity, organizing criminal activities with the connivance of 
the authorities and the complicity of the Albanian mafia (...)” (Hehir, 2019). 


8Parliamentary Assembly, Investigation of allegations of inhuman treatment of 
people and illicit trafficking in human organs in Kosovo, Resolution 1782 (2011). 
This type of initiative was part and was the conclusion of the statements of the former 
ICTY Prosecutor who spoke openly about organ trafficking by addressing the Kosovo 
Liberation Army (KLA) as leaders of this situation and underlining the shortcomings 
that prevented the ICTY to carry out objective and serious investigations. 

9COE, Parliamentary Assembly, Inhuman treatment of people and _ illicit 
trafficking in human organs in Kosovo. Report. Rapporteur Mr. Dick Marty, Doc. 
12462, 07 January 2011.  https:/(www.scp-ks.org/en/documents/council-europe- 
parliamentary-assembly-report-inhuman-treatment-people-and-illicit 

10Former Prosecutor Carla Del Ponte noted and stated the difficulties regarding 
the investigations for a possible trial against Ramush Haradinaj which began in 2007 
due to the non-operational cooperation that was important for the investigations by 
UNMIK and the testimonies that did not they came to important conclusions against 
the work of Ramush Haradinaj. It was a politician who in 2004 as Prime Minister of 
the Kosovo Assembly and of the party called Alliance for the Future of Kosovo. 
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The report after the Kosovo elections did not have a positive 
impulse due to serious irregularities that are asserted after 
Thaci's victory and the related accusation for the 
delegitimization of the winners after the elections which led to 
the discredit of the Albanian zone as well as Kosovo. Within 
this framework, the European Union created the EULEX 
mission (European Union Rule of Law Mission in Kosovo)!!, a 
special investigative task force (SITF) with the objective of 
following the related investigations. 

As early as 2014, the task force concluded its work by 
confirming that the allegations of Marty's report identified the 
relevant evidence for former senior officials of the Kosovo 
Liberation Army despite the fact that it was not sufficient for the 
general accusation of the crime of organ trafficking. Thus 
murders, kidnappings, detentions and illegitimate abuses were 
ascertained the victims, i.e. Serbs as well as Kosovar Albanian 
collaborators. 

Illegitimate abuses that the victims were Serbs, Roma and the 
European Parliament opened the way to follow ad hoc and more 


concrete investigations for the establishment of an effective, 


11The renewed mandate is established by Council Decision (CFSP) 2023/1095 
of 5 June 2023 which actually modified the joint action 2008/124/CFSP which was 
related to the mission of the EU on the rule of law in Kosovo: EULEX Kosovo. This 
is a mission that will have tasks until 14 June 2025 and aims to continue tasks with the 
EULEX Kosovo and to help: “(...) Kosovo in developing their capabilities to 
exchange information with regional and international counterparts in the field of 
judicial assistance and cooperation in criminal matters (...)”. https://www.eulex- 
Kosovo.eu/. 
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impartial court!?. As its main task, the specialist court of Kosovo 
has completed the design done by the International Criminal 
Tribunal for the former Yugoslavia (Williams, 2016; Ambos, 
Meisenberg, 2019; Cataleta, Loiero, 2021) having as its final 
objective the condemnation of crimes and the people who 


committed them in the conflicts of the former Yugoslavia)’. 


Role and functions of the new court 

Through the exchange of letters of 2014 and with law n. 05/L- 
053 adopted by the Assembly of the Republic of Kosovo on 3 
August 2015!4 the Kosovo Specialist Chambers (KSC) and the 
Specialist Prosecutor's Office!> were established. This type of 
institution had as its objective the modification of the Kosovar 


constitution of 2015!°. 


12European Parliament, European integration process of Kosovo. European 
Parliament resolution of 11 March 2015 on the European integration process of 
Kosovo (2014/2950(RSP)) n. P8_TA(2015)0066, par. 21. 
https://www.europarl.europa.eu/doceo/document/TA-8-2015-0066_EN.html 

13According to the art. 1 of its Statute, the relevant competence took into 
consideration: “(...) the prosecution of persons responsible for serious violations of 
international humanitarian law committed in the territory of the former Yugoslavia 
since 1991 (...)” without any further distinction. United Nations Security Council 
Resolution no. 827 (1993) of 25 May 1993. 


14Republic of Kosovo Assembly, Law n. 05/L-053: 
http://old.kuvendikosoves.org/?cid=2,191,1118. 


15Exchange of Letters between the President of Kosovo and the High 
Representative of the European Union for Foreign Affairs and Security Policy; 
Republic of Kosovo, Law No. 04/L-274, On ratification of the International 
Agreement between the Republic of Kosovo and the European Union on the European 
Union rule of law mission in Kosovo: 
https://www.scp-ks.org/sites/default/files/public/04-1-274_a.pdf. 


1 6https://www.constituteproject.org/constitution/Kosovo 2016 
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This hybrid court operated on the judicial system of Kosovo 
created by international judges who were citizens of states of the 
EU and third states based in the Hague!’. The structure had a 
temporary nature as always happens in any case of mixed courts 
where the function and the time deals with the accusations that 
are presented to the Specialist Prosecutor and which ended when 
the council of the European Union coordinated the Kosovar 
government and notified its function to Kosovo. 
The court's jurisdiction has also extended to war crimes, crimes 
against humanity and other crimes under customary 
international law as well as Kosovar criminal law. Crimes that 
are committed between the Ist January 1998 and the 31 
December of 2000 after the attacks of victims of Kosovar 
citizens and/or citizens of the former Federal Republic of 
Yugoslavia'®. 
The specialist court had jurisdiction over crimes committed in 
Kosovo. A general problem was the collaboration and protection 
of witnesses to punish personal criminal responsibility. Groups 
and/or associations are not included in the jurisdiction. The 
ICTY exercised its primacy at all Kosovar prosecutors' offices 
and courts, continuing with proceedings carried out at the cote, 
at the prosecutor's office of the territory of Kosovo!?. 

1 7https://www.scp-ks.org/en. 


18Artt. 13-15 Law 05/L-053. 
19Art. 10 Law 05/L-053. 


Yearbook of International & European Criminal and Procedural Law, vol. 3 ISSN:2732-9917 


804 


The Chambers and the Registry are part of the Kosovo 
Specialist Chambers (KSC). They have the same distribution as 
a Kosovan judicial system, i.e. including first instance, appeal 
and supreme court??. The Specialist Chamber of the 
Constitutional Court was responsible for issues having to do 
with constitutional legitimacy and the specialist court. 

The Registry, headed by the Registrar carried out administrative 
work, i.e. supported the work of the court, language services and 
the protection of witnesses and victims. Hence, a Victims 
Participation Office was created to provide support to victims 
and to the trial?!. The court procedure was in favour of the 
protection of victims and of their family members who 
constituted civil parties, contrary to what happened in the ICTY 
system (Stahn, Agius, Brammertz, Rohan, 2020). 

The Specialist Prosecutor's Office aimed to investigate the 
alleged crimes at the Chambers. It is an institution where the 
Chambers as well as other criminal courts are not part of the 
body capacity. The independence from the Kosovar prosecutors 
could not have relations and receive pressure from the 
governments at least in theory”. Its role was to administer 


2OArtt. 24 ss. Law 05/L-053. Kosovo SPECIALIST Chambers & SPECIALIST 
Prosecutor’S OFFICE, Report 2022, p. 9, https://www.scp-ks.org/en. The 


court uses Albanian, Serbian and English as its official languages 

21COE, Parliamentary Assembly, Inhuman treatment of people and _ illicit 
trafficking in human organs in Kosovo. Report. Rapporteur Mr. Dick Marty, Doc. 
12462, op. cit., par. 45ss. 

22Art. 35 Law 05/L-053. 
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justice and provide solutions through the punishment of crimes 
to those responsible. 

Within this framework, the Ombudsperson evaluated and 
monitored the complaints of the work of the Prosecutor Office 
as well as of the court itself using an experience that came 
forward from international criminal justice through the creation 
of hybrid courts or international criminal tribunals (Romano, 
Nollkaemper, Kleffner, 2004; Williams, 2012; Jon Heller, 
Mégret, Nouwen, Ohlin, Robinson, 2020), balancing and 
protecting the national and international aspects within a single 
scheme (Liakopoulos, 2018). 

It is immediately clear that the Albanian criminal justice system 
influenced and found its basis on the specialist court that had 
jurisdiction over the Kosovar territory and the related legal 
effects in its work. Of course, there is also the obligation for the 
Member States of the EU to cooperate with the new court and 
with third states‘. 

The relevant police who attended the court as well as the court 
bodies had the powers attributed to their counterparts resulting 
from the Kosovar law. As far as the detention system was 


concerned, it took place in another state which was regulated by 


23Special Court for Sierra Leone: https://rscsl.org; Extraordinary Chambers for 
Cambodia: https://www.eccc.gov.kh/en; Special Panels for East Timor as well as the 
administration of justice which was also entrusted to the same UNMIK mission. 

24Art. 55 Law 05/L-053, Chapter VIII (Co-operation and assistance with other 
States, Organisations and Entities). 
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internal rules. The strong commitment of the EU, to the 
functioning of the court through the appointment of judges as 
foreign officials**, showed the local character of the court 
considering and based on domestic law. 

The Kosovo Specialist Chambers (KSC) and the Specialist 
Prosecutor's Office are distinct from the Council of Europe and 
the EU. The legal status of Kosovo given that it was not a 
member of the international organizations supported the process 
of strengthening independence and sovereignty where the court 
was an instrument of future accession to the Kosovar state. 
One-way justice was no longer effective and the protection of 
the United Nations in the aftermath of a war was now an endless 
necessity as well as its work as an organization is the continuous 


commitment to international peace and security. 


Applicable law and custom 

The Specialist Chambers’ work, within the spirit of the 
Constitution of Kosovo, was established by art. 3, par. 2 of law 
no. 05/L-053. A law based on the Kosovar legal system, the 
principles of customary international law, international human 
rights norms, the principles of criminal justice, the European 
Convention of Human Rights and the International Covenant on 


Civil and Political Rights. A law that also established the lex 


25See in particular art. 28 (3) and art. 52 Law 05/L-053. 
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specialis. 

The last two treaties and art. 22 of the Kosovar constitution are 
part of the international agreements and instruments for the 
protection of human rights, fundamental freedoms and internal 
law which are directly applicable. 

The reference to customary international law and the law 
established by art. 12 were in accordance with the customary 
law for the various crimes committed. Art. 19, par. 2 of the 
constitution considered that customary law prevailed over 
national law, thus opening a related question of the Kosovar 
legal system, linked to the interpretation of the constitution 
itself. Art. 19, par. 2 explicitly applied the norms of international 
law which are equated with international treaty norms and 
giving precedence to the law of Kosovo”®. 

The Specialist Chamber of the Constitutional Court has tried to 
give an interpretation to this article by involving the African 
Union in projects for the establishment of hybrid courts with 


direct applicability of a custom to the new court?’. 


26Kosovo Constitution, Article 19 (2) (Applicability of International Law): “(...) 
international agreements and legally binding norms of international law have 
superiority over the laws of the Republic of Kosovo (...)”. 

27Case n. KSC-CC-2022-16/F00004, Decision on the Referral of Pjetér Shala to 
the Constitutional Court Panel Concerning Fundamental Rights Guaranteed by Article 
33 of the Kosovo Constitution and Article 7 of the European Convention on Human 
Rights, 6 July 2022, par. 69 which is affirmed that: “(...) the direct application by the 
[Specialist Chambers] of war crimes and crimes against humanity, including modes of 
liability, under [customary international law] to establish an individual’s guilt is 
compatible with the Constitution (...) provided that such application is in accordance 
with Article 33(1) of the Constitution and Article 7 of the Convention, as interpreted 
by the ECtHR in its case law (...)”. We also notice the article 33 of the constitution 
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This is an issue based on the principle of legality for criminal 
offenses. It also rejects the accusation of retroactive application 
of criminal laws towards international criminal tribunals. The 
Pre-Trial Chamber in the trial of Kadri Veseli, one of the 
accused in the Hashim Thaci et al. case?’, as head of the secret 
services of the Kosovo Liberation Army (KLA) contested art. 
19, par. 2 of the constitution of Kosovo establishing thus the 
supremacy of customary law over domestic law and art. 12 of 
law no. 05/L-053 which guaranteed the direct applicability to 
the Kosovar system constituting the legal basis for the related 
accusation of detention of an arbitrary nature as a war crime, a 
joint criminal enterprise which carries the relevant responsibility 
for the commander. 

The absence of an internal rule also reflected the related 
customary rules. The period, in which the facts relating to the 
accusation as well as the internal law relationship took place, 
could not be analyzed only on the basis of the Constitution of 
Kosovo of 2008 but relied on the Constitution of the Socialist 
Federal Republic of Yugoslavia of 1974. 

Already from the distant 1974 art. 210 put the treaty 


commitment at the forefront without any reference to: 


which guarantees the principle of proportionality and legality in criminal law. 
https://www.scp-ks.org/en/cases/sabit-januzi-ismet-bahtijari-haxhi-shala 

28Case n. KSC-BC-2020-06 which is initiated on 3 April 2023: https://www.scp- 
ks.org/en/cases/hashim-thaci-et-al 
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“(...) legally binding norms of international law which was part of art. 19 (2) 
of the current Constitution thus interpreting the customary rules. The judge of 
the Pre-Trial Chamber has already rejected the positions which are resolved 
by accepting the principle of legality according to art. 7 ECHR putting the 
Specialist Chamber of the Constitutional Court at the forefront” (Yanev, 
2021). 

Already art. 7 ECHR has highlighted international law many 


times among the sources of criminal law, also referring to treaty 
and customary law. These were guidelines that reconstructed the 
verification of a customary norm at the moment of the 
commission of the crime without requesting its transposition 
into domestic law but by verifying the practice and above all of 
the United Nations”’. 

We are giving evidence to the system of the ECHR and at the 
same time to art. 3, par. 2 (e) of the law establishing the 
specialist court. Moreover, art. 12 referred to art. 7, par. 2 ECHR 
which concerned the definition of the law applied*°. 

We are talking about a referral that has relevance for the 
guarantee of art. 7 ECHR and which represents a fundamental 
element of a person system as outlined within the same 


convention. Thus, the principle of legality for crimes and 


29ECtHR, Vasiliauskas v. Lithuania of 20 October 2015, par. 168; Konorov v. 
Latvia of 17 May 2010 where the customary nature of war crimes until 1944 as the 
basis of international criminal responsibility was noted. 

30Art. 12 Law 05/L-053, “(...) the Specialist Chambers shall apply customary 
international law and the substantive criminal law of Kosovo insofar as it is in 
compliance with customary international law, both as applicable at the time the crimes 
were committed, in accordance with Article 7(2) of the European Convention of 
Human Rights and Fundamental Freedoms (...) Article 15(2) of the International 
Covenant on Civil and Political Rights, as incorporated and protected by Articles 
19(2), 22(2), 22(3) and 33(1) of the Constitution (...)”. 
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punishments as well as the extensive application of criminal 
law, contrary to the criminal analogy and its own retroactive 
application (Citroni, 2016), fell within the scope of art. 15 
ECHR and the case of a state of emergency. International 
jurisprudence for the evaluation and enforcement of customary 
law and how it is sanctioned by art. 3, par. 3 of the law 
establishing the new Kosovar court?! as well as_ the 
Constitutional Court Panel gave consent to the Specialist 
Chambers to comply with the jurisprudence of the ECHR and 
the direct applicability of the customary law defining the 
international crime. 

The work of the specialist court was uniform with that of the 
ICTY and its statute was limited to jurisdiction over crimes that 
were part of the family of customary humanitarian law and at 


the time they were committed. 


The practice of the Court 

15 September 2021 was an important date after a few years of 
the establishment of the court, as it celebrated the first war 
crimes trial against the former commander Salih Mistafa who 


was part of the KLA unit. It was an international process 


31Art. 3(3) Law 05/L-053 which is affirmed that: “(...) in determining the 
customary international law at the time crimes were committed, judges may be 
assisted by sources of international law, including subsidiary sources such as the 
jurisprudence from the international ad hoc tribunals, the International Criminal Court 
and other criminal courts (...)”. 
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without the support of the press and the Kosovar people. The 
difficulty was the hostile environment and the leaks, the 
intimations against witnesses where some of these were also 
victims which marked the phases of a new specialist court. 

The process, that followed the arrests and of who were part of 
the former KLA fighters, had finally released the names of the 
relevant witnesses. Both were convicted as guilty hindering the 
carrying out of the relevant investigations by intimidating 
witnesses and violating the secrecy of the investigation. 

The case went the appeal route. In particular, the Prosecutor 


stated that: 


“(...) the very reason for the existence of the Specialist Chambers (...) is to 
provide a country with an intact and safe criminal justice system, to protect 
the victims, at the center of which there must be protection of witnesses (...)” 


and their protection represent, however, one of the major critical 
issues highlighted in these first years of the Court's activity, only 
partially resolved by the choice to set up the court outside of 
Kosovar territory”. 

On the other hand, the time factor where the specialist court had 
to decide on crimes that occurred approximately twenty years 
ago means that the work not so much of the Prosecutor but of 
the witnesses was very difficult due to delays, lack of guarantee 
of a fair trial thus prejudicing the rights of the accused and 
measuring difficulties in reconstructing evidence of victims who 


32Summary of Trial Judgment in Specialist Prosecutor v. Hysni Gucati and 
Nasim Haradinaj (KSC-BC- 2020-07), 18 May 2022. 
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have disappeared or died. The first aspired and infamous 
sentence arrives on 16 December 2022 for international crimes 
where Mustafa was convicted of torture, arbitrary detention and 
murder and the court was responsible for specifying the trial 
also concerning the Kosovo Liberation Army». 

Of course, the political lack was evident towards a justice 
system that had a selective nature, aiming at the removal of 
politicians without talking about specific victims (Mucaj, 2021). 
Of course there is no shortage of cases and we are also referring 
to the case of Hashim Traci who was arrested on 4 November 
2020 and taken to the Hague. 

Specifically Traci was president of Kosovo from 2016 to 2020 
and the related charges against him were for war crimes against 
humanity arriving on 3 April 2023 in proceedings which began 
at the Trial Panel. Also accused together with him are: Kadri 
Veseli, Rexhep Selimi, Jakup Krasniqi, as well as other 
politicians who were a prominent part of the political life of 
Kosovo*. 

The future will show how things will go. For one thing we are 
sure that the international community and its activities are 
different and similar with those of ICTY. 


33Case KSC-BC-2020-05, Summary of the Trial Judgement, 16 December 2022, 


par. n. 6-7. https://repository.scp-ks.org/LW/Published/Transcript/KSC-BC-2020- 
05/Pronouncement%200f%20Trial%20Judgment%20-%2016%20December 


%202022.pdf 
34https://www.scp-ks.org/en/cases 
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Towards the future: From the Kosovar to the Ukrainian 
experience 

The Kosovar situation was very complex not so much from a 
legal point of view but from a political and historical reasons; 
for the construction of an international justice system which 
deserved attention from the moment of its institution. 

The objective was not to leave international crimes considered 
as an instrument tested by a civil war without arrest and 
indictment. Of course the first basis was the national, as a mixed 
system which the trials are based on, thus, representing a 
commitment that contributes to the judicial system of a country 
and then at the international level. 

The continuous problem of giving justice to the victims, to their 
families over time is an ongoing necessity which is not 
indifferent for all criminal tribunals of an international nature 
with the final task of providing justice, international peace and 
security against hatred and the intolerance of wrong political 
choices. 

The peace process and coexistence between Kosovars and Serbs 
continues to be in continuous tension for many years where the 
need for pressure from the side of the EU and the political 
commitment of the international community and third states 


contribute to moments that cover the need for punishment of 
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crimes that emerged from the Marty report without hiding 
crimes contributed on the one hand to the normalization of the 
situation in Kosovo and on the other to the guarantee of fair, 
impartial justice which called for the intervention of a 
constitution for a tribunal of an international nature representing 
to a specific model linked to the status of Kosovo as well as to 
the reality presented so far of the International Criminal Court 
asking for trust in forms of justice for the re-establishment of 
peace and international security. 

A situation that is also noticeable for Ukraine. In this case an ad 
hoc tribunal could have an important contribution to the 
protection of rights and victims, for international crimes within 
the international community stage. New forms of international 
criminal justice influence and represent greater protection of 
fundamental values at a global level (Aparac, 2017). 

The Specialist Court of Kosovo (Muharremi, 2018) is now a 
reality for the implementation of international and above all 
customary law and on the other hand an internal dimension that 
derogates customary rules for the protection of the sovereignty 
of states, preventing thus the exercise of criminal jurisdiction 
against each individual offender by intervening in an agreement 
between states and acting at the security council. 

Customary law respects the principle of non-retroactivity of 


criminal laws from the moment that the crime was committed 
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and prohibited by custom in force. Domestic law has introduced 
some exceptions to rules that had a long duration. An 
international court has given an answer to justice and protection 
of victims contributing thus to the formation of norms of a 
customary nature regarding international crimes and influencing 
defense and state sovereignty. 

The application and effectiveness of customary rules are basic 
human rights obstacles that prevent derogations from functional 
immunity and the state body. They also affecting the scope of a 
criminal judgment that have been state bodies. Customary 
international law has attributed responsibility for acts that are 
performed by the individual to the state, as a body that limits the 
work of national judge. 

The individual as an organ that commits international crimes 
reiterated that the procedural rule that burdens the crime is the 
victim who desires justice (Akande, Shah, 2010; Ruozzi, 
2022)". 

The path that distinguishes between acts carried out by 
government functions are covered by immunity and are 
attributable to the state of belonging particular acts for 
international crimes where the responsible body should provide 


answers (Liakopoulos, 2020b)**. 


35ECtHR, Jones and others v. The United Kingdom of 14 January 2014. 

36International Law Commission, Immunity of state officials from foreign 
criminal jurisdiction. Texts and titles of the draft articles adopted by the Drafting 
Committee on first reading, seventy-third session, 31 May 2022 (A/CN.4/L.969), 
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In practice, functional immunity and personal responsibility are 
distinguished when the organ does not continue its function 
(Orakhelashvili, 2002; Ubéda-Saillard, 2019; Liakopoulos, 
2020a)3”. 

Thus, an international tribunal is brought before the individual 
which contributes to the international community an important 
piece of individual criminal responsibility for those who commit 
international crimes. 

One-way international criminal justice does not exist. The 
difficulties of the Specialist Chambers do not lead to the same 
legal and political reflection of the ICC (Liakopoulos, 2019). 
Such a Chamber is the final objective for the fundamental values 
of the international community through its permanent and 
independent organization (Nagy, 2022). 

It confirms its role in the war in Ukraine. The kosovar court can 
represent a path that can also be used for Ukraine and for any 
future crisis. It is a model that prefers solutions of peace, 
international security and of a judiciary that respects the 
European and international rule of law, guaranteeing an 
impartiality that avoids the victor's justice. 

Ukraine has already taken a step towards the ICC. It is difficult 


for the national judiciary to activate an exercise of 


Draft article 7. 
37ICJ, the arrest warrant of 11 April 2000, Democratic Republic of Congo v. 
Belgium of 14 February 2002, ICJ, Reports, 2002, par. 61 
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complementary jurisdiction in this case, thus safeguarding the 
work and action of the ICC after the conflict. We are certain that 
international tribunals are the basis of a stimulus that improves 
the path towards international justice, which protects the 
victims, the fundamental values of the international community 
as an operational support and as a response to criminal justice, 
thus strengthening the guarantees of fairness which are 
consistent with international law as well as the role and 
operation of the ICC. In this way, a strong justice for peace is 
pre-established which responds first of all to an overall political 


and legal level. 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


818 


References 

Akande, D., Shah, S. (2010). Immunities of State Officials, 
International Crimes, and foreign domestic courts. European 
Journal of International Law, 21 (4), 825ss. 

Ambos, K., Meisenberg, S.M. (2019). Kosovo Specialist 
Chambers and Specialist Prosecutor’s Office. Max Planck 
Encyclopedias of International Law. 

Aparac, J. (2017). Les Chambres Spécialisées pour le Kosovo et 
le Bureau du Procureur spécialisé: un échec de la communauté 
internationale. Revue Belge de Droit International, 165ss. 
Bassiouni, M.C. (2003). The philosophy and policy of 
international criminal justice. In L.C. Vohrah, F. Pocar, Y. 
Featherstone, O. Fourmy, C. Graham, J. Hocking, N. Robson 
(eds.). Man’s inhumanity to man. Essays on international law in 
Honour of Antonio Cassese. ed. Brill, The Hague/London/New 
York, 65ss. 

Cataleta, M.S. (2022). The Kosovo Specialist Chambers, an 
international tribunal inside the national judicial system. 
International Criminal Law Review, 22, 3ss. 

Cataleta, M.S., Loiero, C. (2021). The Kosovo Specialist 
Chambers The last resort for justice in Kosovo?, Lambert 
Academic Publisher, Saarbriicken, 2021. 

Citroni, G. (2016). The Specialist Chambers of Kosovo: The 
applicable law and the Special Challenges Related to the crime 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


819 


of enforced disappearance. Journal of International Criminal 
Justice, 14 (1), 123ss. 

Hehir, A. (2019). Lessons learned? The Kosovo Specialist 
Chambers’ lack of local legitimacy and its implications. Human 
Rights Review, 20, 268ss. 

Hill, S., (2022). Ukraine crisis: Types of interventions, 
punishment of crimes and international law. American Yearbook 
of International Law, 1, 667-693. 

Jon Heller, K., Mégret, F., Nouwen, S.M.H, Ohlin, J.D., 
Robinson, D. (eds.) (2020). International criminal law. The 
Oxford handbook. Oxford University Press, Oxford. 
Liakopoulos, D. (2018). Difficulties paths of international 
criminal justice: Exercise of criminal jurisdiction against the 
constitutional bodies in office charged with international crimes 
in Special Tribunal for Sierra Leone. Revista NOMOS, 38 (2). 
Liakopoulos, D. (2019). Types of international cooperation and 
legal assistance in the ICC. Revista de Derecho Ciencias 
Sociales y Politicas. Universidad San Sebastian, n. 25, 104-148. 
Liakopoulos, D. (2020a). The role of not party in the trial before 
the International Court of Justice. ed. Maklu, Antwerp, 
Portland. 

Liakopoulos, D. (2020b). Complicity in international law. W.B. 
Sheridan Law Books, ed. Academica Press, Washington, 


London. 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


820 


Liakopoulos, D. (2020c). Security Council powers in relation to 
the crime of aggression. International security and the role of 
ICC. Public Security and Public Role, 24, 127-162. 

Mucaj, A. (2021). The Kosovo Specialist Chambers and 
Specialist Prosecutor’s Office Paradox. International Criminal 
Law Review, 14, 367ss. 

Muharremi, R. (2018). The concept of Hybrid Courts revisited: 
The case of the Kosovo Specialist Chambers. /nternational 
Criminal Law Review, 16, 623ss. 

Nagy, A. (2022). Kosovo Specialist Chambers Jurisdiction and 
the International Criminal Court. International Criminal Law 
Review, 22, 1189ss. 

Ochs, S.L., Walters, K. (2022). Forced justice: The Kosovo 
Specialist . Chambers. DukeJournal — of Comparative & 
International Law, 32, 239-285. 

Orakhelashvili, A. (2002). Arrest Warrant of 11 April 2000 
(Democratic Republic of the Congo v. Belgium). American 
Journal of International Law, 96 (3), 681ss. 

Pollman, E., (2022). The crime of aggression and the case of 
Ukraine. American Yearbook of International Law, 1, 694-729. 
Romano, C.P.R., Nollkaemper, A., Kleffner, J.K. (eds.). (2004). 
Internationalized criminal courts and tribunals (Sierra Leone, 
East Timor, Kosovo and Cambodia). Oxford University Press, 


Oxford. 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


821 


Ruozzi, E. (2022). Immunities and criminal proceedings. The 
long and winding road taken by the ICJ from immunity ratione 
personae to the inviolability of embassy premises (and the way 
back). International Community Law Review, 23, 132ss. 

Stahn, C., Agius, C., Brammertz, S., Rohan, C. (2020). Legacies 
of the International Criminal Tribunal for the Former 
Yugoslavia. A multidisplinary approach. Oxford University 
Press, Oxford. 

Ubéda-Saillard, M. (2019). Foreign officials entitled to 
(absolute) personal immunity during their time in office. In T. 
Ruys, N. Angelet (eds.). The Cambridge Handbook of 
immunities and international law. Cambridge University Press, 
Cambridge, 487ss. 

Williams, S. (2012). Hybrid and internationalised criminal 
tribunals. Hart Publishing, Oxford and Portland. 

Williams, S. (2016). The Specialist Chambers of Kosovo: The 
limits of internationalization. Journal of International Criminal 
Justice, 14, 25ss. 

Yanev, L. (2021, August, 10). To custom or not to custom: A 
battle for the applicable sources of law at the Kosovo Specialist 


Chambers. EJIL:Talk!: https://www.ejiltalk.org/to-custom-or- 


not-to-custom-a-battle-for-the-applicable-sources-of-law-at-the- 


kosovo-specialist-chambers/ 


Yearbook of International & European Criminal and Procedural Law, vol. 3 ISSN:2732-9917 


